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Court of Appeals of the District of Columbia 


No. 4261. 

John W. Le Crone, Receiver, Appellant, 

V3. 

Andrew W. Mellon, Secretary of the Treasury, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 42703. 

John W. Le Crone, Receiver, Appellant, 

V3. 

Andrew W. Mellon, Secretary of the Treasury; Frank White, 
U. S. Treasurer, ami James M. Proctor, Receiver, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill 

Filed June 9, 1924. 

In the Supreme Court of the District of Columbia. 

No. 42703. In Equity. 

John W. Le Crone, Receiver, Plaintiff, 

against 

Andrew W. Mellon, Secretary of the Treasury; Frank White, 
U. S. Treasurer, and James M. Proctor, Receiver, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1. Tlie plaintiff is resident at Faribault in the State of Minnesota, 
and the receiver of the Oronoco Company, Limited, and brings this 
suit in that capacity. 
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2 JOHN w. LE cnoxE, receiver, vj?. 

2. The (Icfondant, Andrew AV. ^lollon, is Secretaiw of the Treas¬ 
ury of the I nit(‘d Sttales, and is siuhI in that capacity. 

The defendant, Frank Wliite, is Treasurer of the Ihiited State's, 
and is sued in that capacity. 

4. The defendant, .lames M. Proctor, was, in form hut witlumt 
right, ap])ointed hy tlie terms of the so-called decree hereinafter 
mentioned to he receiver of the moneys mentioned therein: and is 
sued in that ea})aeity. 

5 . The i)laee of abode of said defendants is the city of Wash¬ 
ington, 1 ). C. 

(). Heretofore certain moneys ($ 480 , 000 ) were received from the 
government of tlie Ignited States of Venezuela under the ])!(►- 
2 visions of a ])rotoeol entered into by and between the United 
Stales of America and that nation under date of Sept. Olli. 
ItlOO, in trust for citizens of .said United States, and were de])osile<i 
and covered into the Treasurv of the sai<l United States pursuant to 
the Act of Uongress ap])i‘oved Feb’y 27th, 1 <S 00 . (20 Stat. 42. ) 

7. The then Secretary of State, ]>roceeding in accordance with 
that Act. on .Tune 20th, 1011 , determined that of .<aid moneys then* 
was due to jdaintilf, as such receiver, the sum of seventy live thou¬ 
sand dollars, and afterwards issued and delivered to him the cor¬ 
responding certificales accordingly. 

8 . Afterwards (Xov. 17, 1014.) the Orinoco iron Company till'd 
its bill in eijuity with the Clerk of this court, naming said Secretary 
and Treasurer and this ])laintill' (and others) as defendants, in 
which it as.<erted that said company was entitled to the moneys so 
determined to he due to this |)laiulilT and praying for injunctions 
against said Secretary and Treasurer and this plaintiff, enjoining him 
from demanding or receiving said moneys, and them from making 
])ayment thereof to this plaintiff; and such proceedings were had 
thereon that a so-called decree was entered in the records of this 
court, on the 4rd day of Feluaiary 1924, whereby this j^laintiff was 
in form perpetually enjoined from asserting any claim of right, title 
or interest in or to the aforesaid moneys and from making any 
demand or claim iherefor; and by the terms of which said Secre¬ 
tary and Treasurer were, in form, perpetually enjoined from pay¬ 
ing the same to this plaintiff, and enjoined and commanded to ])ay 

said moneys forthwith into the hands of the defendant Proc¬ 
tor, whom it assumed to appoint receiver thereof. 

9. This plaintiff avers that the so-called decree was and is 
utterly null and void, becau.se; 

No service of subpoena or other original process was ever made 
upon this plaintiff, nor did he in any way submit to the jurisdiction 
of the court: 

That suit was brought to restrain said Secretary from the execution 
by him of the duty imposed upon him by the said Act of Congress: 

That suit was, in its substance, one against the United States: 

That suit was against a receiver previously appointed by another 
court, brought without the consent of that court, to take property 
from him which he had been appointed to receive: 


• > 
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10 . Nevertheless, as this plaintilT is informed and believes, said 
defendant Proctor threatens and intends to present said so-called 
decree to the defendants the said Secretary and Treasurer; and to 
demand that payment of said moneys be made to him; and this 
plaintiff apprehends that payment thereof will be made accordingly, 
unless the same be enjoined by the decree of this court. 

11 . Wherefore plaintiff prays; That process issue requiring said 
defendants to appear and answer the exigencies of this bill, but not 
upon oath, answer upon oath being hereby waived, and 

That said defendant Proctor be permanently enjoined from de¬ 
manding or receiving payment of said moneys or any of them; 

and that said Secretary and Treasurer be so enjoined from 
-1 making payment thereof to him or to anyone other than this 
jdaintiff. And for such other or further relief as may l^e 
just and equitable in the premises. 

JOHN W. LE CRONE, 

Plaiafiif. 

\W .MOSES ]<:. CLAPP & 

CEO. N. BAXTER, 

nis Aftornc!/'^. 


District of Columiua, xs: 

Oeo. N. Baxter, being first duly sworn, deposes juid siiys; that 
said plaintiff is a non-resident of this District; that deponent has 
read the foregoing ])ill and knows the contents thereof, and that tlu' 
statements of fact therein made, are true, as he verily believes. 


GEO. N. BAXTER. 


Subscribed and sworn to before me this 7th dav of June Dt24. 

«/ 


L. S. 


* * 


GERTRUDE B. SP.VULDINf;. 

✓ 

Xofarj/ PnhJIr. 

Spa. to Anif. 

Issued June 0, 192-f. 


'J'hc President of the United States to Andrew W. Mellon, Secretary 
of the Treasury; Frank White, Treasurer of the United States: 
James M. Proctor, receiver, defendants: 

You arc hereby commanded to ai)pear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after 
o the day of the service of this Subpama upon you and answer 
the exigency of the bill, under pain of attachment and such 
other process of conteni])! as the Court shall award; and if your 
a]>pearance in this suit l)e not entered in the Clerk’s office within 
.Slid time the bill may l)c taken for confessed. 
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JOHN W. LE CEONE, RECEIVER, VS. 


Witness the Honorable Waller T. McCoy, Chief Justice of said 
Court, the 9" dav of June, A. D. 1924. 

[SEAL.] MORGAN II. BEACH, 

Clerk, 

Bv F. E. CUNNINGHAM, 

Assistant Clerk. 

GEO. N. BAXTER, 

Attorney. 


Marshal’s Return. 


Sensed copy of within on— 

1. Personally bv Wadsworth. Asst. Secty., 6/11/24. 

2. 6/10/24. 

Q a (( 


Filed Jun. 13, 1924. 

Order for Appearance. 

Filed June 19, 1924. 

The Clerk of said Court will enter our appearance for 
6 defendants Andrew W. Mellon, Secretary" of the Treasuiy. 
and Frank M'hite, Treasurer of the United States. 

PEYTON GORDON, 

United States Attorney. 
VERNON E. WEST, 
Assistant United States Attorney. 

Motion to Dismiss Bill. 


E. C. SNYDER, 

U. S. Marshal, 

F. 


Filed June 27, 1924. 

Comes now the defendant James M. Proctor, Receiver, appointed 
by final decree of this court in equity cause No. 33031, and, by his 
attorneys, moves the court to dismiss the plaintiff’s bill of complaint 
filed herein and for grounds hereof shows to the court as follows: 

1. That said bill of complaint fails to state a cause of action 
cognizable in a court of equity. 

2. That it appears upon the face of said bill that plaintiff* herein 
and the Orinoco Iron Company, whom this defendant now repre¬ 
sents as receiver, were adversaiy parties to the aforesaid equity 
cause No. 33031, said Iron Company being plaintiff therein and 
said John W. Le Crone, Receiver, being one of the defendants, 
among the other defendants being the Orinoco Company, Limited, 
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for whom said Lc Crone pur]nuts lo act as receiver, and the officials 
of the Treasury named herein as defendants; that it appears by 
reference to the pleadings and record in said equity cause No. 33031, 
which this court is asked to take judicial cognizance of, that said 
Le Crone, as receiver, and the said company he acts for, as well 
as said officials of the Treasury, appeared generally in said equity 
cause, answered plaintiff’s (Orinoco Iron Company) bill in 

7 said cause, and contested the case on the merits; that all of 
the grounds of objection set up in the bill in the instant 

suit against the validity of the final decree in said equity cause No. 
33031, were offered by plaintiff herein, as defendant in said cause, 
as matters of objection to process or matters of defense in said 
equity cause to defeat the claim or demand of plaintiff in said 
cause, and were each and all considered by the court upon hearing 
of said cause and decided adversely to the defendants therein, said 
John W. Le Crone, receiver, and his company, the aforesaid Ori¬ 
noco Company, Limited, and adversely to said Le Crone’s present con¬ 
tentions as set forth in the bill filed herein; and defendant further 
says that the subject matter of the controversy in said equity cause 
No. 33031, was the balance of the Venezuelan indemnity award, 
which is the same matter referred to in the bill filed herein; that 
siiid final decree in said equity cause was affirmed, without modi¬ 
fication, by the Court of Appeals of this District, on appeal from 
this court by said Le Crone, receiver, his company, and the said 
Ti'easury officials, the judgment of said court being reported in 
W. L. R. vol. 52, No. 14, p. 210; that said Le Ci’one and the com¬ 
pany he acts as receiver for, prayed for and were allowed an appeal 
therefrom to the United States Supreme Court; that said court 
entered an order therein on May 9th, 1924, allowing the said Ori¬ 
noco Iron Company, appellee therein, to docket and dismiss said 
appeal, and on June 9th, 1924, said court denied a motion to rein¬ 
state the said appeal, filed by said Le Crone and said 

8 Orinoco Company, Limited, and the mandate of said court 
has issued thereon to said Corn! of Appeals, whereby said 

decree has become final and conclusive as between said Orinoco Iron 
Company, the privy of this defendant, and said Le Crone, Receiver, 
as well as said Orinoco Company, Limited, and all matters de¬ 
cided in said equity cause No. 33031, including each and every 
of the questions now attempted to be raised by the bill of complaint 
filed herein, as well as all other questions which could have been 
raised in said equity cause by said LeCrone, Receiver, or by his said 
company, have thereby become res judicata as between said parties. 
By reason of the premises the judgment in said equity cause No. 
33031 is a bar to the instant suit. 

IVILLIAM R. HARR. 
EDWARD S. DUVAlX, 

Attorneys for James M. Proctor, Receiver, Defendant. 
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JOHX W. LE CKOXE, RECEIVER, VS. 


Decree Dismissing Bill. 

Filed June 28, 1924. 

♦ ♦ * ♦ s|t ♦ ♦ 

This cause came on to be heard on the motion of the defendant, 
James M. Proctor, Receiver, to dismiss the bill of complaint of 
plaintiff herein, and was^gued by counsel for said parties, and 
it appearing to the court^hat the plaintiff and the Orinoco Com¬ 
pany, Limited, for whicn plaintiff claims to be receiver, were both 
parties defendant in Equity cause No. 33031, wherein the Orinoco 
Iron Company was plaintiff; that the plaintiff herein and said 
Orinoco Company, Limited, appeared generally in said 
9 Equity cause No. 33031, filed answers to the merits of the 
bill in said cause and generally contested tlie case on tlie 
merits; aid it further appearing to the court that all of the grounds 
of objection stated in plaintiff’s bill filed herein against the validity 
of the final decree in said equity cause No. 33031, were urged in 
said cause by plaintiff and said Orinoco Company, Limited, as dt*- 
fendants in said cause, either by way of objection to process or in 
defense to defeat the claim of plaintiff therein, and were considered 
by the court and decided adversely to the contentions of plaint ill’ 
in this cause, and of his said company, which said determinations 
were aflirmed on appeal by the Court of Appeals of this District: 
and it also appearing that the subject matter of the controversy 
in said equity cause No. 33031, the decree in which has now hi- 
come final as to plaintiff herein, is the same matter referred to in 
plaintiff’s bill, and made the basis of the instant suit, and that tin* 
matters set up in the bill filed herein are res judicata as between the 
plaintiff and the Orinoco Company, Limited, on the one hand, and 
the Orinoco Iron Company, privy of the defendant James M'. Proctor, 
Receiver; thereupon, upon consideration thereof, it is by the coiut 
on this 28" day of June, A. D. 1924, adjudged, ordered and de¬ 
creed that the bill of complaint filed by plaintiff herein, be and 
the same is hereby dismissed as to all defendants, with cost«. 

WENDELL P. STAFFFORD, 

Justice. 


10 From the foregoing decree plaintiff noted an appeal in 

open court, by his attorney, and prayed the court to fix the 
amount of bond for costs on appeal, whereupon the amount of the 
l)ond for costs is fixed at $100, or in lieu thereof a cash depo.sit of 
$50. 

WENDELL P. STAFFORD, 

Justice. 


Memorandum. 


July 10, 1924.—$50 deposited by plff. Atty. Geo. N. Baxter in 
lieu of appeal bond. 
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Assigninent of Errors. 

Filed .July 10, 1924. 

^ 4; :|c 9); )|c 

Xow comes the appellant, John W. Le Crone, Receiver, and 
savs that the court erred in its Order entered herein under date of 
June 28th, 1924, in the following respects and particulars; to wit: 

1. In dismissing plaintiff’s bill herein upon motion, without de¬ 
murrer, plea or answer thereto by defendant Proctor. 

2. In dismissing that bill as against defendants Mellon and White, 
without motion, or demurrer, plea or answer thereto by those de¬ 
fendants. 

J. In disregarding thereby tlie established rules of the law of 
piocedure in suits in equity. 

4. In depriving by its order of dismissal the plaintiff of op¬ 
portunity to establish the allegations of his bill, and that 
11 the decree therein mentioned and de.scribed was and is null 
and void. 

T). In ruling, as it did implicitly, that the plaintifl' was e.stopped 
by the proceedings in the suit of The Orinoco Iron Company against 
Salford ct al., mentioned in such order, from prosecuting and main¬ 
taining this suit. 

(). In proceeding to make such order upon the motion of de- 
f(*ndant Proctor, without notice to, appearance by or consent of the 
other parties to this suit. 

Wherefore appellant prays that said order be reversed and held 
for naught. 

MOSES E. CLAPP, 

GEO. N. BAXTER, 
Attorneys for Appellant. 

July 1924. 


Designation of Record. 

Filed July 14, 1924. 

♦ Jj: sft * * Hs ♦ 

To the Clerk of said Court: 

The plaintiff hereby requests you to issue a transcript of the en¬ 
tire record in the above entitled cause upon the appeal heretofore 
lately taken by him therein, in accordance with the rules and practice 
of the court. 

The same to embrace the bill of complaint; the Notice of Ap¬ 
pearance on behalf of defendants Mellon and White; the Motion on 
behalf of defendant Proctor; the Order of the Court dismissing the 
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couso, with the memoranda thereon; the Assignment of 
12 I’hTors; and the memorandum showing the ease deposit for 
costs. 

lte.sj>eetfnllv. 

GEO. N. BAXTER, 

Of Attorneys for Appellant. 

#2121 20th St. N. AV. 


Julv 14th, 1924. 


18 Supreme Court of the District of Columhia. 


United States of America. 

District of Columbia, ss: 

1, ^lorgan 11. Reach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 12, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause No. 42703 in Equity, wherein 
John W. T.e Crone is Plaintiff, and Andrew W. Mellon, Secretary of 
the Treasury, ct ah, are Defendants, as the same remains upon the 
tiles and of rcconl in said Court, 


In testimony whereof, 1 hereunto .'subscribe my name and atlix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of December, 1924. 


[Seal Supreme Court of the District of Columbia.J 


EW. 



MORGAN n. BEACH, 

Clerk, 


J 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4261. John W. Le Crone, receiver, appellant, vs. Andrew W. Mellon, 
Secretary of the Treasury, et al. Court of Appeals, District of 
Columbia. Filed Dec. 16, 1924. Henry W. Hodges, clerk. 
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IN THE 


(J(0ttrt 0f gistrict 0f (l(0lttmbia. 


John W. LeCrone, 

Appellant, 

against > 

Andrew W. Mellon, et al, 

Appellees. ^ 


No. 4261. 


BRIEF FOR APPELLANT. 


Moses E. Clapp, 

Geo. N. Baxter, 
Appellants Attorneys. 


>v. 





IN THE 


(J(0ttrt 0f district 0 I (®0lumlii0. 


John W. LeCrone, 

Appellant, 

against ^ 

Andrew W. Mellon, et at, 

Appellees. ^ 


No. 4261. 


BRIEF FOR APPELLANT. 

Statement of the Case. 

By the Act of Congress (29 Stat. 32), it is enacted:— 

^‘That hereafter all moneys received from for¬ 
eign governments * * * trust for citizens 

of the United States shall be deposited and covered 
into the Treasury. The Secretary of State shall 
determine the amounts due claimants respectively 
from each of such trust funds and certify the same 
to the Secretary of the Treasury; who shall, upon 
the presentation of the certificates of the Secretary 
of State, pay the amounts so found due. Each 
of the trust funds covered into the Treasury as 
aforesaid, is hereby appropriated for the payment 
to the aforesaid beneficiaries thereof of the certifi¬ 
cates herein provided for. 

As alleged in sections 6, 7 and 8 of appellant’s bill 
(R. p. 2), $75,000 of the moneys covered into the 
Treasury in accordance with that Act, were determined 
by the Secretary of State to be due to this appellant, 
as receiver of the Orinoco Company, Limited (a bank¬ 
rupt corporation), and the corresponding certificates 
were issued and delivered to him accordingly. 

Afterwards a bill was filed in the office of the clerk 
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of the Supreme Court of the District of Columbia by 
the Orinoco Iron Company, impleading this appellant, 
as such receiver; the Secretary of the Treasury; the 
Treasurer of the United States and others as defendants; 
in which that company asserted that it was entitled to 
said moneys; and such proceedings were thereupon had 
that a formal decree was entered purporting to enjoin 
this appellant from demanding the same or asserting 
any right thereto, and said Treasury officials from mak¬ 
ing payment thereof to him, and directing payment of 
the same to appellee Proctor, whom it assumed to 
appoint receiver thereof. 

The instant suit was brought as a direct attack upon 
the validity of that decree, which the plaintiff therein 
(this appellant) avers and shows by his bill, was null 
and void for want of jurisdiction of the subject-matter. 
(R. p. 2.) 

Defendant Proctor (this appellee) moved to dismiss 
the suit (R. p. 4), which motion was granted and an 
Order made accordingly. (R. p. 6.) 

This appeal is taken from that Order, and appellant 
contends:— 

1st. That the court below erred in dismissing the 
suit against the defendants Mellon and White, who had 
appeared by their attorney (R. p. 4), upon the motion 
of defendant Proctor; 

2d. That it should not have entertained his motion 
to dismiss upon the ground of a former adjudication, 
but should have required an answer in compliance with 
its rules. 

3d. That the plea of res judicata was bad in form and 
substance. 

4th. That the decree was and is null and void. 

These four questions are involved, and are raised by 
plaintiff^s bill; defendant Proctor^s motion; the Order 
of dismissal, and that Rule. 
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Errors Relied On, 

These are each and every of those set forth in appel¬ 
lant's Assignment of Errors, which appears on page 7 
of the record. 

Points and authorities: 

1. Defendant Proctor’s attorneys had no authority 
to move to dismiss the suit against the other defendants. 
That was an unwarranted usurpation of the office and 
function of their attorney. If they desired to have the 
bill dismissed against them, or to interpose any other 
defense, they would have taken the course prescribed 
by the established rules of the court. 

2. By Rule 32 of the court below it is ordained that 
the defense of res judicata, formerly presentable by 
plea, shall be interposed by Answer. 

This Rule is prescribed by competent authority, is 
a part of the adjective law of every case and as such 
must be respected by litigants and the court in ‘^ad¬ 
ministering justice in accordance with the forms of the 
law. ” 

We respectfully submit that these flagrant evasions 
of the law of procedure ought not to receive the appro¬ 
bation of this court. 

3. But if defendant Proctor’s “Motion,” as it is 
labeled, may be regarded as his answer to the bill, it is 
insufficient as a plea of res judicata, as it does not aver 
or show that the adjudication relied on was by a court 
that had jurisdiction or power to hear and determine 
the former suit against the plaintiff in this suit. 

None of the allegations of the plaintiff’s bill in the 
instant suit is denied, and they stand admitted under 
Rule 34 of the court below. 

They contradict the jurisdiction assumed by it and 
nullify the decree. 
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If a court is without jurisdiction it can do nothing 
but strike the case from its docket. 

Mayor vs. Cooper, 6 Wall. 247. 

4. We maintain that the Supreme Court of the 
District of Columbia has no power to enjoin the execu¬ 
tion of a constitutional Act of Congress. 

The Act plainly and imperatively directs, in this 
instance, that payment shall be made to this appellant, 
upon the presentation of the certificates issued and 
delivered to him by the Secretary of State. 

The decree forbids such payment and directs that it 
be made to appellee Proctor, the certificates remaining 
outstanding in the hands of appellant or his assigns. 

This provision of the decree flatly contradicts the 
provisions of the Act, and would ignore or annul one 
of its essential terms. 

A court may, if it is necessary, interpret a statute; 
but it can not amend or modify it or disregard its plain 
provisions. 

The Secretary of the Treasury can not comply with 
the injunction of Congress and with that of the court, 
and the question is;—which is he bound to respect? 

An Act of Congress is the supreme law of the land. 
(Con. Art. V.) 

As Lord Coke says:—^‘The common law is a nurs¬ 
ing mother; but the statute is a roaring lion and when 
it comes it makes all things void. 

In Caminetti vs. U. S., 242 U. S. 470, the court 
says:— 

^^It is elementary that the meaning of a statute 
must, in the first instance, be sought in the lan¬ 
guage in which the Act is framed; and if that is plain, 
and if the law is within the constitutional authority 
of the law making body which passed it, the sole 
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function of the court is to enforce it according to 
its termsciting, 

Lake Co. vs. Rollins, 130 U. S. 670, 671. 

Bate RefgW Co. vs. Sulzberger; 157 U. S. 33. 

U. S. vs. Lexington, 232 U. S. 409. 

In Houston vs. Ormes (252 U. S.), as an examination 
of the record upon the appeal discloses, the defendants 
did not challenge the jurisdiction of the Supreme Court 
of the District of Columbia to enjoin the Secretary and 
Treasurer, and that question was not raised or discussed 
in the briefs; and it did not receive the careful consider¬ 
ation of the court. 

Courts may compel performance of a ministerial 
duty imposed by law upon a public officer, but they 
can not prohibit compliance with its plain and explicit 
provisions under any circumstances. 

4. We maintain that the Supreme Court of the 
District of Columbia has no power to hear and determine 
a suit against a receiver previously appointed by another 
court, brought without its consent, to deprive him of the 
property he was appointed to receive. 

Wiswell vs. Sampson, 14, How. 52. 

Peale vs. Phipps, 14, How. 368. 

Barton vs. Barbour, 104 U. S. 126. 

Porter vs. Sabin, 149, U. S. 473. 

Hupfield vs. Auto Co^y, 66 Fed. R. 788-9. 

Shields vs. Coleman, 157, U. S. 168. 

Comer vs. Felton, 61, Fed. R. 731-735. 
(C. C. A.) 

Minot vs. Martin, 37, C. C. A. 234, 237. 

High on Receivers (4th Ed.), Sec. 50. 

No court, Federal or State, has ever held that such a 
suit so brought against a receiver could be maintained. 
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The Orinoco Iron Company had and has absolute 
right to intervene pro intresse suo in the receiver's court 
and there assert its claims. It can resort to no other 
forum. 

High on Receivers (4th Ed.), Sec^s 139, 143, 
153. 

Minot vs. Martin^ 37, C. C. A. 234-237. 

Credits Co. vs. U. S., 177, U. S. 311, 316. 

“When a court exercising jurisdiction in equity 
appoints a receiver of the property of a corporation, 
the court assumes the administration of the estate 
* * * for the benefit of those whom the court 

shall ultimately adjudge to be entitled to it. 

Porter vs. Sabin, 149, U. S. 473. 

“The property is in the custody of the court and 
the receiver is holding it as the officer of the 
court. ’’ 

Porter vs. Kingman, 126, 141. 

“The money is in the receiver's hands for who¬ 
ever can make title to it. It is the court itself 
which has the custody of the property." 

Booth vs. Clark, 17, How. 322, 331. 

“A court appointing a receiver draws to itself 
all controversies over the res and will not, without 
leave, permit any other court to disturb the pos¬ 
session of the receiver. Any judgment in another 
court in a suit affecting the receivers right of pos¬ 
session should be treated as null and void." 

Comer vs. Felton, 61, Fed. R. 731, 735. 

There is no conceivable reason why this fund should 
be taken, nolens volens, out of the custody of the re¬ 
ceivers court into the custody of the court below and 
administered by it. 

“The law is the perfection of reason, and what 
is not reason is not law." (Lord Denman.) 
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By the Act of its Congress the United States cove¬ 
nanted to stand seized of this fund to the use of appel¬ 
lant, who was designated as such beneficiary by the 
Secretary of State. 

The ‘‘determination’^ of the Secretary is in effect a 
judgment against the United States. 

U. S, vs. Louisville, 161, U. S. 249, 254, 

U. S. vs. Price, 116, U. S. 43. 


The Act by its express terms appropriates the 
moneys “for the payment of the certificates.” The 
certificates when paid and surrendered in accordance 
with the intention of the Act, would be a sufficient 
voucher for the disbursement, a full satisfaction of the 
judgment, and an unquestionable acquittance of the 
Government of all of its obligations in the premises. 

If the fund so appropriated to their payment is paid 
out in conformity with the decree, the receipt of appel¬ 
lee would not be a “good acquittance,” as his appoint¬ 
ment as receiver transcended the jurisdiction of the 
court and was therefore a nullity. 

A court of the United States has not the power to 
appoint a receiver of property already in the possession 
of a receiver duly and previously appointed by a State 
court; as this appellant had been. 

Shields vs. Coleman, 157, U. S. 168. 


The disposition of the fund as directed by the decree 
would leave the certificates outstanding in the hands 
of the beneficiary or in the hands of an assignee, not a 
party to the suit, nor bound by the decree, even if it was 
valid as against the impleaded defendants. 

The record here does not disclose the fact that any 
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assignment had been made at any time; but in a docu¬ 
ment recently filed in the Treasury receiver LeCrone 
asserts that the assignment theretofore executed and 
delivered by him was ineffectual to transfer the title to 
the fund. 

We respectfully submit that the Order appealed from 
should be reversed. 

Moses E. Clapp, 

Geo. N. Baxter, 
Appellant's Attorneys. 
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Frank White, U. S. Treasurer, and James M. 
Proctor, Receiver. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEE PROCTOR, RECEIVER, 


We have heretofore tiled a motion to dismiss this 
appeal, on the ground that the matter had become 
moot, or to affirm the decree below, the consideration 
of which motion the court, on March 7,1925, postponed 
until the hearing on the merits. 

With said motion to dismiss or affirm were filed cer¬ 
tified copies of the Second and Final Reports of Proc- 
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tor, Receiver, in Equity Cause No. 33031, in the court 
below, and of the Orders of the court appro\T.ng the 
same and discharging said receiver, from which it ap¬ 
pears that the balance of the moneys theretofore in 
the Treasury of the United States (amounting to $56,- 
250.00), the payment of which to said Proctor, Re¬ 
ceiver, the present bill sought to enjoin, had been paid 
over to said receiver by the Treasury officials, and dis¬ 
bursed by him. 

I. 

The Appeal Should be Dismissed Because Only a 
Moot Question is Presented. 

The general rule on this point is thus stated in 2 
Ruling Case Law, Sec. 145, p. 169; 

*^145. Change in Circumstances Pending Ap¬ 
peal. —^When, pending the appeal, the circum¬ 
stances change to such an extent that the appeal 
involves merely a moot question, it will, as a gen¬ 
eral rule, be dismissed. Thus if the term of im¬ 
prisonment expires pending an appeal by the 
jailer from a decision in a habeas corpus proceed¬ 
ing releasing a prisoner from custody, the appeal 
will be dismissed. On the same principle an ap¬ 
peal from an order granting a writ of mandamus 
will be dismissed, or the order granting the writ 
affirmed irrespective of the merits of the appeal, 
where it appears that the act which the writ com¬ 
mands to be performed, has been performed, amd 
of course the same is true where an event occurs 
pending an appeal from an order refusing the 
writ which renders it impossible for the court to 
grcmt the relief sought.*^ 

No circumstances are shown, in this case, justifying 
a departure from this rule. 


3 


The present bill merely sought to have the defen¬ 
dant Proctor, receiver in Equity Cause No. 33031 in 
the same court, ^‘permanently enjoined from demand¬ 
ing or receiving payment of said moneys or any of 
them; and that said Secretary and Treasurer be so 
enjoined from making payment thereof to him or to 
anyone other than this plaintitf.^’ (Rec. 3.) The decree 
of the court below dismissing the bill goes merely to 
Le Crone ^s right to the relief sought, which said court 
is no longer in a position to grant, even if its decree 
herein were reversed, since the money referred to has 
been fully received and fully disbursed by said Proc¬ 
tor, Receiver. 

II. 

In Any Event the Decree Appealed from Should be 

Affirmed. 

Appellant contends, in his brief, that the defense of 
res judicata could not be presented by motion to dis¬ 
miss, under Equity Rule 32 of the court below. 

Said rule provides: 

“Demurrers and pleas are abolished. Every 
defense in point of law arising upon the face of the 
bill, shall be made by motion to dismiss. * * 

The motion to dismiss filed on behalf of Proctor, 
Receiver, was for matters appearing upon the face 
of the present bill. Said bill (paragraph 8) refers 
in terms to the suit of the Orinoco Iron Company 
in the court below, in which, it recites, the Secre¬ 
tary of the Treasury and the Treasurer of the United 
States as well as the plaintiff (Le Crone,. Receiver), 
were named defendants, and to the proceedings there¬ 
in, including the appointment of defendant Proctor as 
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receiver in said suit. The attention of the court be¬ 
low was therefore specifically directed by said bill to 
said suit and the proceedings therein, and it was clear¬ 
ly at liberty to consult its records for the purpose of 
determining what was decided in said suit and the ex¬ 
tent and effect of the participation of said Le Crone, 
Koceiver, therein. 

In (le Bearn v. Safe Deposit Company^ 233 U. S. 24, 
32, the Supreme Court, s])eaking by Chief Justice 
^Miite, said; 

“We are not constrained by the limitations 
which the lower court considered prevented it 
from taking notice of the judicial proceedings in 
the courts of Maryland in which the attachments 
issued. We say this because, as was declared in 
Bienville Water Supply Company v. Mobile, 186 
U. S. 212, 217; ‘We take judicial notice of our 
own records, and, if not res judicata, we may, on 
the principle of stare decisis, rightfully examine 
and consider the decision in the former case as 
affecting the consideration of this ^; and again, as 
further declared in Dimmick v. Tompkins, 194 
U. S. 540, 548: ‘ The court has the right to examine 
its ovm records and take judicial notice thereof in 
regard to proceedings formerly had therein by one 
of the parties to the proceedings now before it.’ 
Availing of this power and making reference to 
the records of this court, it appears that the con¬ 
troversy as to the validity of the attachments with 
which the appeal before us is concerned has on 
three different occasions been here considered. 
de Bearn v. de Bearn, 225 U. S. 695; de Bearn v. 
de Bearn, 231 U. S. 741; de Bearn v, Winans, 232 
U. S. 719.” 

This case is cited in 15 Ruling Case Law, sec. 44, p, 
1115, as authority for the proposition that a court 
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‘‘will take notice of its records in other cases to the 
extent of knowing that the controversy involved in an 
appeal has already been considered by it on a previous 
occasion. ’ ^ 

The transcript of the record in said Equity Cause 
No. 33031, tiled in this court on appeal, shows that said 
Le Crone, Receiver, set up in said Equity Cause No. 
33031, both by answer and motion to dismiss the bill, 
the contention again asserted in this suit that the Su? 
preme Court of the District of Columbia was without 
jurisdiction over him, and also his right, as such re¬ 
ceiver, to the moneys referred to. These issues were 
both decided against him by the lower court, whose 
judgment was affirmed by this court. {Orinoco Com¬ 
pany^ Limited^ ct al., Appellants v. Orinoco Iron Com¬ 
pany ^ 54 App. D. C. 218.) 

AVe quote the following from the opinion of this 
court in said case (54 App. D. C. 223, 225): 

•‘The Limited Company and Le Crone, its re¬ 
ceiver, w ere served by publication. Both contend 
that the court did not thereby obtain jurisdiction 
over them. Le Crone appeared specially and filed 
a motion to quash the service, but before any ac¬ 
tion was taken by the court upon his motion he 
answ ered the petition of the Iron Company. This 
constituted a waiver of his objection to the juris¬ 
diction. ^ ’ 

“Appellants, including the Treasury officials, 
point to the statute, wffiich says that the Secretary 
of the Treasury ‘shall, upon the presentation of 
the certificates of the Secretary of State, pay the 
amounts so found to be due,’ and urge that the 
courts have no power to direct the Secretary of 
the Treasury to pay to any person other than one 
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holding a certificate of the Secretary of State. We 
think this is a misconception of the law. A ques¬ 
tion quite similar to the one thus presented was 
passed upon by this court in McAdoo vs, Ormes, 
47 App. D. C. 364. ^ ^ ^ 

“Here the Iron Company has an equitable right 
in the fund as against the Limited Company and 
Le Crone, and therefore has a right to relief, as 
Lockwood had, against the officials of the Trea¬ 
sury, through the proceedings which have been 
taken. We do not think the matter is open to 
further discussion. * * * >> 

In other words, Le Crone, Receiver, appeared and 
had his day in court in the case referred to, and now, 
since the decree in that case has been affirmed, seeks 
to relitigate in this suit the very same issues as to 
the jurisdiction of the lower court and his right to 
the moneys in question. 

It will be noted that Acting Associate Justice Smith 
(who dissented in that case in so far as the opinion 
affirmed the judgment of the lower court in enjoining 
the Secretary of the Treasury), expressly stated 
“that the judgment should be affirmed in all other 
particulars,’^ saying (54 App. D. C., 226): 

“ * * ^ The Court had jurisdiction, how¬ 

ever, of the receiver and the beneficiaries in this 
case, and had the power to enjoin them from re¬ 
ceiving the moneys, and the power to compel the 
transfer of the balance of the fund to those en¬ 
titled to receive it.” 

On the appeal of the Treasury officials, the judg¬ 
ment of this court, in so far as it affirmed the right 
of the Supreme Court of the District of Columbia to 
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require the payment of the money by the Treasury 
officials to the receiver in said Equity Cause No. 33031, 
was affirmed. {Mellon v. Orinoco Iron Company, 45 
Sup. Ct. Eop. 53, decided November 17, 1924.) As the 
opinion of the United States Supreme Court in the 
case just cited states, the appeal of the Orinoco Com¬ 
pany, Limited, and Le Crone, its receiver, to that 
court, had previously been dismissed. 

In 23 Cyc. 1292, it is stated: 

Where the jurisdiction of the court is chal¬ 
lenged, and the question contested and decided, a 
judgment on that issue, uidess reversed or set 
aside, is as conclusive as on any other, and a ruling 
of the court that jurisdiction duly attached is gen¬ 
erally held conclusive on the parties in subsequent 
litigation. ’ ’ 

Among other cases cited in support of the above 
proposition is Lawrence v. Nelson, 143 U. S. 215, 
where it was held, as stated in the headnote: 

‘‘An administrator, appointed in one State, 
who, after appearing and having judgment ren¬ 
dered against him as such in a suit in equity 
brought in another State, the laws of which au¬ 
thorize a foreign administrator to sue there, files 
a bill of review in the same court to reverse the 
decree, for the reason that, not being an adminis¬ 
trator appointed by the courts of that State, he 
could not be sued there, is bound by the original 
judgment against him, if his bill of review is dis¬ 
missed for want of equity.’’ 

In its opinion in that case the Supreme Court said 
{Id., 223): 
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“The decree dismissing: the bill of review for 
want of equity was a conclusive adjudication upon 
the merits. The point that the plaintiff in review, 
being: an administrator appointed in Illinois only, 
could not be sued in Arkansas, was apparent upon 
the fact of the record of the decree soug:ht to be 
reviewed, was stated in the bill of review, was 
necessarily involved in the decree dismissing: 
that bill, and was thereby conclusively adjudged 
against the plaintiff in review, the original de¬ 
fendant. In tiling the bill to have the former de¬ 
cree set aside upon the ground that it should not 
have been rendered against him as an Illinois 
administrator, he became himself the actor, and 
submitted that question to a court of competent 
jurisdiction, and its decision upon that question, 
whether favorable or adverse to him, was equally 
conclusive of me matter adjudged. Lyon v. 
Perin S Gaff Co., 125 IT. S. 698; WhHinq v. Bank 
of United States, 18 Pot. 6; Biddle v, Wilkins. 
1 Pet. 686; Jewshnrn v. Mummery, L. E. 8 C. P. 
56 .’’ 

So here, Le Crone, Receiver, in appearing and an¬ 
swering on the merits in Equity Cause No. 38031, be¬ 
came an actor in saul proceeding and the decree 
therein was conclusive against him. 

Respectfully submitted, 

William R. Harr, 

Attorney for James M. Proctor, Beceiver. 



